STATE OF CALIFORNIA
DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF WORKERS' COMPENSATION

NOTICE OF RULEMAKING AFTER EMERGENCY ADOPTION

Workers” Compensation — Medical Provider Networks

NOTICE IS HEREBY GIVEN that the Administrative Director of the Division of Workers'
Compensation (hereinafter “Administrative Director”), exercising the authority vested in the
Administrator Director by Labor Code Sections 59, 133, and 4616, has adopted regulations on an
emergency basis to implement the provisions of Labor Code sections 4616 through 4616.7, as
implemented by Senate Bill 899 (Chapter 34, stats. of 2004, effective April 19, 2004). The
regulations are mandated by Labor Code section 4616(g), which provides that on or before
November 1, 2004 the Administrative Director “shall adopt regulations implementing this
article.”

The regulations adopted constitute Article 3.5 of Chapter 4.5, Subchapter 1, of Title 8, California
Code of Regulations, sections 9767.1 through 9767.14. The regulations govern medical provider
networks. The regulations implement, interpret, and make specific sections 4616 through 4616.7
of the Labor Code.

The emergency regulations listed below became effective on November 1, 2004, and will remain
in effect for a period of 120 days from November 1, 2004. The purpose of this rulemaking is to
adopt the emergency regulations on a permanent basis.

PROPOSED REGULATORY ACTION
The Department of Industrial Relations, Division of Workers” Compensation, proposes to

adopt Article 5.3 of Chapter 4.5, Subchapter 1, of Title 8, California Code of Regulations,
commencing with Section 9767.1:

Section 9767.1
Section 9767.2
Section 9767.3
Section 9767.4
Section 9767.5
Section 9767.6
Section 9767.7
Section 9767.8
Section 9767.9
Section 9767.10
Section 9767.11
Section 9767.12
Section 9767.13
Section 9767.14

Notice of Rulemaking After Emergency Adoption

Medical Provider Networks - Definitions

Review of Medical Provider Network Application
Application for a Medical Provider Network Plan
Cover Page for Medical Provider Network Application
Access Standards

Treatment and Change of Physicians Within MPN
Second and Third Opinions

Modification of Medical Provider Network Plan
Transfer of Ongoing Care into the MPN

Continuity of Care Policy

Economic Profiling Policy

Employee Notification

Denial of Approval of Application and Reconsideration
Suspension or Revocation of Medical Provider Network Plan; Hearing
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TIME AND PLACE OF PUBLIC HEARING

A public hearing has been scheduled to permit all interested persons the opportunity to present
statements or arguments, either orally or in writing, with respect to the subjects noted above.
The hearing will be held at the following time and place:

Date: February 2, 2005

Time: 10:00 a.m.

Place: Auditorium
The Governor Hiram Johnson State Office Building
455 Golden Gate Avenue
San Francisco, California 94102

The State Office Building and its Auditorium are accessible to persons with mobility
impairments. Alternate formats, assistive listening systems, sign language interpreters, or any
other type of reasonable accommodation to facilitate effective communication for persons with
disabilities, are available upon request. Please contact the Statewide Disability Accommodation
Coordinator, Adel Serafino, at 1-866-681-1459 (toll free), or through the California Relay
Service by dialing 711 or 1-800-735-2929 (TTY/English) or 1-800-855-3000 (TTY/Spanish) as
soon as possible to request assistance.

Please note that public comment will begin promptly at 10:00 a.m. and will conclude when
the last speaker has finished his or her presentation or 5:00 p.m., whichever is earlier. If
public comment concludes before the noon recess, no afternoon session will be held.

The Administrative Director requests, but does not require, that any persons who make oral
comments at the hearing also provide a written copy of their comments. Equal weight will be
accorded to oral comments and written materials.

AUTHORITY AND REFERENCE

The Administrative Director is undertaking this regulatory action pursuant to the authority
vested in her by Labor Code sections 59, 133, and 4616.

Reference is to Labor Code sections 3208, 3209.3, 3209.5, 3702, 4062, 4604.5, 4616, 4616.1,
4616.2, 4616.3, 4616.4, 4616.5, 4616.7, 5300, 5307.27, 5401; Government Code sections
11445.10 through 11445.60.

INFORMATIVE DIGEST / POLICY STATEMENT OVERVIEW

These regulations are required by a legislative enactment - Senate Bill 899 (Chapter 34, stats. of
2004, effective April 19, 2004). Senate Bill 899 included Labor Code sections 4616 though
4616.7, which provide for the establishment of medical provider networks.

Labor Code section 4616 provides that on or after January 1, 2005, an insurer or employer may
establish or modify a medical provider network for the provision of medical treatment to injured
employees. The network must include physicians primarily engaged in the treatment of
occupational injuries and physicians primarily engaged in the treatment of nonoccupational
injuries. The goal is that at least 25 percent of the medical provider network’s physicians be
primarily engaged in the treatment of nonoccupational injuries. This section also requires that
the number of physicians in the medical provider network be sufficient to enable treatment for
injuries or conditions to be provided in a timely manner and include an adequate number and
type of physicians, as described in Section 3209.3, or other providers, as described in Section
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3209.5, to treat common injuries experienced by injured employees based on the type of
occupation or industry in which the employee is engaged, and the geographic area where the
employees are employed. Medical treatment for injuries must be readily available at reasonable
times to all employees. To the extent feasible, all medical treatment for injuries shall be readily
accessible to all employees. With respect to availability and accessibility of treatment, the
Administrative Director is required to consider the needs of rural areas, specifically those in
which health facilities are located at least 30 miles apart.

Labor Code section 4616 (b) provides that the employer or insurer shall submit a plan for the
medical provider network to the Administrative Director for approval. The Administrative
Director shall approve the plan if he or she determines that the plan meets the requirements of
this section. If the Administrative Director does not act on the plan within 60 days of submitting
the plan, it shall be deemed approved.

Labor Code section 4616 also provides that physician compensation may not be structured in
order to achieve the goal of reducing, delaying, or denying medical treatment or restricting
access to medical treatment. Additionally, all treatment provided shall be provided in
accordance with the medical treatment utilization schedule established pursuant to Section
5307.27 or the American College of Occupational Medicine's and Environmental Occupational
Medicine Practice Guidelines, as appropriate.

Labor Code section 4616 (g) provides that on or before November 1, 2004, the Administrative
Director, in consultation with the Department of Managed Health Care, shall adopt regulations
implementing this article. The Administrative Director shall develop regulations that establish
procedures for purposes of making medical provider network modifications.

Labor Code section 4616.1 requires an insurer or employer that uses “economic profiling” to file
a description of the policy with the Administrative Director and provide a copy to the physician
or provider.

Labor Code section 4616.2 requires an employer or insurer to file a continuity of care policy
with the Administrative Director and sets forth the requirements for completion of treatment with
a terminated provider.

Labor Code section 4616.3 provides that when the injured employee notifies the employer of the
injury or files a claim for workers’ compensation with the employer, the employer shall arrange
an initial medical evaluation and begin treatment. The employer shall notify the employee of his
or her right to be treated by a physician of his or her choice after the first visit from within the
medical provider network, and the method by which the list of participating providers may be
accessed by the employee. This section also provides that if an injured employee disputes either
the diagnosis or the treatment prescribed by the treating physician, the employee may seek the
opinion of another physician in the medical provider network. If the injured employee disputes
the diagnosis or treatment prescribed by the second physician, the employee may seek the
opinion of a third physician in the medical provider network.

Labor Code section 4616.4 allows the Administrative Director to contract with individual
physicians to act as independent medical reviewers. If, after the third physician’s opinion, the
treatment or diagnostic service remains disputed, the injured employee may request an
independent medical review.

Labor Code section 4616.5 defines “employer” as “a self-insured employer, joint powers
authority, or the state.”

Labor Code section 4616.6 provides that no additional examinations shall be ordered by the
appeals board and no other reports shall be admissible to resolve any medical network provider
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controversy.

Labor Code section 4616.7 provides that a health care organization that is certified under Labor
Code section 4600.5 shall be deemed approved if 25% of the physicians are primarily engaged in
nonoccupational medicine and all other requirements of the article are met. A health care service
plan, group disability insurance policy, and any Taft-Hartley health and welfare fund shall be
deemed approved if it has a reasonable number of physicians with competency in occupational
medicine, as determined by the Administrative Director.

The proposed regulations define the terms used in the controlling statutes, clarify the application
process, clarify the medical provider network requirements, define the access standards, set forth
the employee notification requirements, clarify the procedures regarding the change of a
physician within the medical provider network, set forth the procedures for obtaining a second
and third opinion, define the procedure for modifying an approved medical provider network
plan, set forth the procedure for transfers of on-going care into a medical provider network,
provide the reconsideration procedure for a medical provider network applicant if the submitted
plan is denied, and provide a procedure for the suspension or revocation of an approved medical
provider network plan

Pursuant to the requirement of Labor Code section 4616(g), the Administrative Director has
consulted with the Department of Managed Health Care regarding these proposed regulations.

The described regulations were adopted as emergency regulations, effective November 1, 2004.
This rulemaking would make the regulations permanent. These proposed regulations implement,
interpret, and make specific Sections 4616 et seq. of the Labor Code as follows:

1. Section 9767.1 Medical Provider Networks — Definitions.

This section provides definitions for the following key terms: “Ancillary services,” “Covered
employee,” “Division,” “Economic profiling,” “Emergency health care services,” “Employer,”
“Group Disability Insurance Policy,” “Health Care Organization,” “Health Care Service Plan,”
“Insurer,” “Medical Provider Network,” “Medical Provider Network Plan,” “MPN Applicant,”
“MPN Contact™ (for clarity, this definition has been added), “Nonoccupational Medicine,”
“Occupational Medicine,” “Physician primarily engaged in treatment of nonoccupational
injuries,” “Primary treating physician,” “Provider,” “Residence,” “Second Opinion,” “Taft-
Hartley health and welfare fund,” “Third Opinion,” “Treating physician,” and “Workplace.” The
definitions are provided to ensure that their meaning, as used in the regulations, will be clear to
the regulated public.

2. Section 9767.2 Review of Medical Provider Network Application

This section provides that the Administrative Director shall approve or disapprove the medical
provider network (*“MPN”) application within 60 days of receipt of a complete application or the
application shall be deemed approved. An approval number shall be assigned to the MPN plan.
The section also provides that the Administrative Director shall provide notification to the MPN
applicant setting forth the date the application was received and informing the MPN applicant if
the application is not complete and the item(s) necessary to complete the application. Language
stating that no additional materials shall be submitted by the MPN applicant or considered by
the Administrative Director until the MPN applicant receives the notification has been added to
this section.
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3. Section 9767.3 Application for a Medical Provider Network Plan

This section sets forth what information is required from the MPN applicant on the MPN
application. There is a subdivision setting forth the requirements for a network that is not a
Health Care Organization, Health Care Service Plan, Group Disability Insurance Policy, or Taft-
Hartley Health and Welfare Fund; a subdivision setting forth the requirements for a network that
is a Health Care Organization; and a subdivision setting forth the requirements for a network that
is a Health Care Service Plan, Group Disability Insurance Policy, or Taft-Hartley Health and
Welfare Fund. The MPN applicant may submit for approval one or more medical provider
networks in its application and shall submit an original Cover Page for Medical Provider
Network Application with original signature (this language has been added for clarity), an
original application and a copy of the Cover Page and application to the Division of Workers’
Compensation.  Subdivisions (d)(8)(B)and (e)(10) have been clarified to state that the
geographic service area or areas must be within the State of California. Subdivisions (d)(8)(J)
and (e)(11) have been clarified to note that English and Spanish samples of the employee
notifications must be attached to the application. Subdivision (g) has been added to clarify that
if the MPN applicant is providing for ancillary services within the MPN that are in addition to
the services provided by the deemed entity, it must set forth the ancillary services in the
application. Additional non-substantive changes were made to this section for syntax purposes.

4, Section 9767.4 Cover Page for Medical Provider Network Application

This section is the mandatory form entitled “Cover Page for Medical Provider Network
Application.” This form, which requests information about the MPN applicant, the medical
provider network, the liaison to the DWC, and an authorized signature, must be completed and
submitted with the Medical Provider Network application to the Division of Workers’
Compensation. Non-substantive changes were made to the Cover Page, including adding
“DWC” to the mailing address.

5. Section 9767.5 Access Standards

This section provides for access standards. This section has been changed to include a
requirement that the MPN must have at lease three physicians of each specialty expected to treat
common injuries experienced by injured employees based on the type of occupation or industry
in which the employee is engaged and within the access standards set forth in subdivisions (b)
and (c). An MPN must have a primary care physician and a hospital for emergency health care
services, or if separate from such hospital, a provider of all emergency health care services,
within 30 minutes or 15 miles of each covered employee’s residence or workplace. In addition,
an MPN must have providers of occupational health services and specialists within 60 minutes or
30 miles of a covered employee’s residence or workplace.

However, if a MPN applicant believes that, given the facts and circumstances with regard to a
portion of its service area, specifically rural areas including those in which health facilities are
located at least 30 miles apart, the accessibility standards are unreasonably restrictive, the MPN
applicant may propose alternative standards of accessibility for that portion of its service area.
The MPN applicant shall do so by including the proposed alternative standards in writing in its
original plan application or in a notice of MPN plan modification. The alternative standards
shall provide that all services shall be available and accessible at reasonable times to all covered
employees.

This section also provides that the MPN applicant shall have a written policy for arranging or
approving medical care if an employee is temporarily working or traveling for work outside of
the service area when the need for medical care arises and a written policy to allow an injured
employee to receive emergency medical treatment from a medical service or hospital provider
who is not a member of the MPN.
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This section states that for non-emergency services, the MPN applicant shall ensure that an
appointment for initial treatment is available within 3 business days of the MPN applicant’s
receipt of a request for treatment within the MPN. For non-emergency specialist services to treat
common injuries experienced by the covered employees based on the type of occupation or
industry in which the employee is engaged, the MPN applicant shall ensure that an appointment
is available within 20 business days of the MPN applicant’s receipt of a referral to a specialist
within the MPN.

6. Section 9767.6 Treatment and Change of Physicians Within MPN

This section provides that when the injured covered employee notifies the employer of the injury
or files a claim for workers’ compensation with the employer, the applicant shall arrange an
initial medical evaluation with a MPN physician. Within one working day after an employee
files a claim form under Labor Code section 5401, the employer or insurer shall authorize the
provision of all treatment, consistent with guidelines adopted by the Administrative Director
pursuant to Labor Code section 5307.27 or, prior to the adoption of these guidelines, the
American College of Occupational and Environmental Medicine’s Occupational Medicine
Practice Guidelines (ACOEM), and for all injuries not covered by the ACOEM guidelines or
guidelines adopted by the Administrative Director, authorized treatment shall be in accordance
with other evidence based medical treatment guidelines generally recognized by the national
medical community and that are scientifically based. The employer or insurer shall authorize the
treatment with MPN providers for the alleged injury and shall continue to provide the treatment
until the date that liability for the claim is rejected. Until the date the claim is rejected, liability
for the claim shall be limited to ten thousand dollars ($10,000).

This section also provides that at any point in time after the initial medical evaluation with a
MPN physician, the covered employee may select a physician of his or her choice from within
the MPN. The insurer or employer shall notify the employee of his or her right to be treated by a
physician of his or her choice within the MPN after the first visit with the MPN physician and
the method by which the list of participating providers may be accessed by the employee.
Finally, this section was amended to provide that the employer or insurer is not entitled to file a
Petition for Change of Treating Physician, as set forth in section 9786, if a covered employee is
treating with a physician within the MPN.

7. Section 9767.7 Second and Third Opinions

This section sets forth the process for obtaining second and third physician opinions if the
covered employee disputes either the diagnosis or the treatment prescribed by the treating
physician. During this process, the employee is required to continue his/her treatment with the
treating physician or a physician of his or her choice within the MPN pursuant to section 9767.6.

This section also provides that the second and third opinion physicians shall render his or her
opinion of the disputed diagnosis or treatment in writing and offer alternative diagnosis or
treatment recommendations, if applicable. Any recommended treatment shall be in accordance
with Labor Code section 4616(e). The second and third opinion physicians may order diagnostic
testing if medically necessary. A copy of the written report shall be served on the employee and
the person designated by the MPN applicant within 20 days of the date of the appointment or
receipt of the results of the diagnostic tests, whichever is later.

If the injured covered employee disagrees with the diagnosis or treatment of the third opinion
physician, the injured employee may file with the Administrative Director a request for an
Independent Medical Review.
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8. Section 9767.8 Modification of Medical Provider Network Plan

This section provides that the MPN applicant shall serve the Administrative Director with a
Notice of MPN Plan Modification before effecting any of the following changes: (1) a change of
10% or more in the providers participating in the network; (2) a change of 25% or more in the
number of covered employees (this language has been added; (3) a change in the continuity of
care policy; (4) a change in policy or procedure that is used by the applicant to conduct
“economic profiling of MPN providers” pursuant to Labor Code section 4616.1; (5) a change in
the name of the MPN; (6) a change of the DWC liaison; (7) a change in geographic service area;
or (8) a change in how the MPN complies with the access standards.

Within 60 days of the Administrative Director’s receipt of a Notice of MPN Plan Modification,
the Administrative Director shall approve or disapprove the plan change based on information
provided in the Notice of MPN Plan Modification. If the Administrative Director has not acted
on a plan within 60 days of submittal of a Notice of MPN Plan Modification, it shall be deemed
approved. This section also sets forth the reconsideration procedures for the MPN applicant if
the MPN Plan Modification is not approved.

Non-substantive changes were made to this section. The Notice of MPN Plan Modification was
re-formatted to more closely match the Cover Page for MPN Application.

9. Section 9767.9 Transfer of Ongoing Care into the MPN

This section provides the procedure for the transfer of ongoing care into the MPN. If an injured
covered employee is being treated for an occupational injury or illness by a physician or provider
prior to coverage of a medical provider network, and the employee’s physician or provider
becomes a provider within the MPN that applies to the injured employee, then the MPN
applicant shall inform the employee and his or her physician that his/her treatment is being
provided by his/her physician or provider under the provisions of the MPN.

This section requires the insurer or employer to provide for the completion of treatment for
injured employees who are being treated by a physician or provider outside of the MPN for an
occupational injury or illness that occurred prior to the coverage of the MPN and whose treating
physician is not a provider within the MPN, including injured employees who pre-designated a
physician and do not fall within the Labor Code section 4600(d), for the following conditions:
(1) an acute condition; (2) a serious chronic condition; (3) a terminal illness; or (4) performance
of a surgery or other procedure that is authorized by the insurer or employer. The regulation
defines these conditions. The regulations also states that referrals made to providers subsequent
to the inception of the MPN shall be made to a provider within the MPN.

Following determination of the injured employee’s medical condition, the regulation provides
that the insurer or employer shall notify the employee of the determination regarding the
completion of treatment and whether or not the employee may be transferred into the MPN for
medical treatment. The notification shall be sent to the employee’s residence and a copy of the
notification shall be sent to the employee’s primary treating physician. The notification shall be
written in English and Spanish.

The section also provides that if the injured employee disputes the medical determination under
this section, the injured employee shall request a report from the employee’s primary treating
physician that addresses whether the employee falls within any of the four conditions set forth
above. Finally, the section provides the procedure if there is a dispute regarding the medical
determination and whether the transfer of care will go forward during the dispute resolution
process.
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This section was amended to clarify that the one year period for completion of treatment for a
serious and chronic condition starts from the date of the injured covered employee’s receipt of
the notification.

10.  Section 9767.10 Continuity of Care Policy

This section requires an insurer or employer that offers a medical provider network to complete
the treatment by a terminated provider as set forth in Labor Code sections 4616.2(d) and (e).

11. Section 9767.11 Economic Profiling Policy

This section provides that an insurer’s or employer’s filing of its economic profiling policies and
procedures shall include: (1) an overall description of the profiling methodology, data used to
create the profile and risk adjustment; (2) a description of how economic profiling is used in
utilization review; (3) a description of how economic profiling is used in peer review; and (4) a
description of any incentives and penalties used in the program and in provider retention and
termination decisions.

12. Section 9767.12 Employee Notification.

This section sets forth the requirements for the employee notifications concerning medical
provider networks. An insurer or employer that offers a Medical Provider Network is required to
notify each employee in writing about the use of the Medical Provider Network prior to the
implementation of an approved MPN, at the time of hire, or when an existing employee transfers
into the MPN, whichever is appropriate to ensure that the employee has received the initial
notification. The notification shall also be sent to the employee at the time of injury. The
notification shall be written in English and Spanish.

The initial written notification shall include the following information: (1) how to contact the
person designated by the applicant to be the MPN contact for covered employees (this
subdivision was amended for clarity); (2) a description of MPN services; (3) how to review,
receive or access the MPN provider directory; (4) how to access initial care and subsequent care;
(5) how to choose a physician within the MPN; (6) what to do if a covered employee has trouble
getting an appointment with a provider within the MPN; (7) how to change a phyS|CIan within
the MPN; (8) how to obtain a referral to a specialist; (9) how to use the 2" and 3" opinion
process; (10) how to request and receive an independent medical review; (11) a description of
the standards for transfer of ongoing care into the MPN; and (12) a copy of the continuity of care
policy as required by Labor Code section 4616.2.

This section also provides that at the time of the selection of the physician for a third opinion, the
covered employee shall be notified about the Independent Medical Review process. Finally, a
covered employee shall be notified 30 days prior to a change of the medical provider network
and a copy of the notification shall be served on the employer. The notifications shall be written
in English and Spanish.

13. Section 9767.13 Denial of Approval of Application and Reconsideration

This section provides that the Administrative Director shall deny approval of a plan if the MPN
applicant does not satisfy the requirements of this article and Labor Code section 4616 et seq.,
shall state the reasons for disapproval in writing in a Notice of Disapproval, and shall transmit
the Notice to the MPN applicant by U.S. Mail.

An MPN applicant denied approval may either submit a new application addressing the
deficiencies or request reconsideration by the Administrative Director. The regulation sets forth
the procedure for a request for reconsideration and the hearing process.
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14.  Section 9767.14 Suspension or Revocation of Medical Provider Network Plan;
Hearing

Subdivision (a) of this regulation provides that the Administrative Director may suspend or
revoke approval of a MPN if: (1) service under the MPN is not being provided according to the
terms of the approved MPN plan; (2) the MPN fails to meet the requirements of Labor Code
section 4616 et seq. and this article; (3) false or misleading information is knowingly or
repeatedly submitted by the MPN or a participating provider or the MPN knowingly or
repeatedly fails to report information required by this article; or (4) the MPN knowingly
continues to use the services of a provider or medical reviewer whose license, registration, or
certification has been suspended or revoked or who is otherwise ineligible to provide treatment
to an injured worker under California law.

This section also provides that if one of the circumstances in subdivision (a) exists, the
Administrative Director shall notify the MPN applicant in writing of the specific deficiencies
alleged. The Administrative Director shall allow the MPN applicant an opportunity to correct
the deficiency and/or to respond within ten days. If the Administrative Director determines that
the deficiencies have not been be cured, he or she shall specify the time period in which the
suspension or revocation will take effect.

The regulation also provides the procedure if the MPN applicant requests reconsideration of the
suspension or revocation.

DISCLOSURES REGARDING THE PROPOSED REGULATORY ACTION
The Administrative Director has made the following initial determinations:

e Significant statewide adverse economic impact directly affecting business,
including the ability of California businesses to compete with businesses in other
states: None.

e Adoption of this regulation will not: (1) create or eliminate jobs within the State
of California; (2) create new businesses or eliminate existing businesses within
the State of California; or (3) affect the expansion of businesses currently doing
business in California.

e Effect on Housing Costs: None.

e Cost impacts on representative private person or business: The Administrative
Director has determined that the proposed regulations will not have a significant
adverse economic impact on representative private persons or directly affected
businesses. These representative private persons or directly affected businesses
are insurance companies or self-insured employers. The regulations allow the
insurers and self-insured employers to have more control over the providers who
will treat the injured workers and should reduce medical costs. There will be
some small administrative costs related to establishing the MPN and providing
notice to the employees regarding the MPN. Establishing a MPN is discretionary.

e There will be some small administrative costs related to establishing the MPN and
providing notice to the employees regarding the MPN. The minimal costs should
be offset by the substantial savings on medical treatment.
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FISCAL IMPACTS

e Costs or savings to state agencies or costs/savings in federal funding to the State:
There will be savings to state agencies in their capacity as employers. There will
be costs to the Division of Workers’ Compensation due to the requirement to
review the MPN applications. The Division proposed necessary resources to
address this increased workload during the 2004 May revision. The augmentation
was approved in the 2004 Budget Act. The increased cost is estimated to be
$630,000 for fiscal year 2004/2005 and $840,000 for fiscal year 2005/2006.

e Local Mandate: None. The proposed regulations will not impose any new
mandated programs or increased service levels on any local agency or school
district. The potential costs imposed on all public agency employers by these
proposed regulations, although not a benefit level increase, are not a new State
mandate because the regulations apply to all employers, both public and private,
and not uniquely to local governments. The Administrative Director has
determined that the proposed regulations will not impose any new mandated
programs on any local agency or school district. The California Supreme Court
has determined that an increase in workers’ compensation benefit levels does not
constitute a new State mandate for the purpose of local mandate claims because
the increase does not impose unique requirements on local governments. See
County of Los Angeles v. State of California (1987) 43 Cal.3d 46. The potential
costs imposed on all public agency employers and payors by these proposed
regulations, although not a benefit level increase, are similarly not a new State
mandate because the regulations apply to all employers and payors, both public
and private, and not uniquely to local governments.

e Cost to any local agency or school district that is required to be reimbursed under
Part 7 (commencing with Section 17500) of Division 4 of the Government Code:
None. (See “Local Mandate” section above.)

e Other nondiscretionary costs/savings imposed upon local agencies: None. The
proposed regulation does not apply to any local agency or school district. (See
“Local Mandate” section above.)

EFFECT ON SMALL BUSINESS

The Administrative Director has determined that the proposed regulation will not affect small
businesses. The regulations apply to insurance companies and self-insured employers, which are
not considered small businesses.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section 11346.5(a)(13), the Administrative Director must
determine that no reasonable alternative considered or that has otherwise been identified and
brought to the Administrative Director’s attention would be more effective in carrying out the
purpose for which the actions are proposed, or would be as effective and less burdensome to
affected private persons than the proposed actions.

The Administrative Director invites interested persons to present reasonable alternatives to the
proposed regulation at the scheduled hearing or during the written comment period.
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PUBLIC DISCUSSIONS OF PROPOSED REGULATION

Pursuant to Government Code section 11346.45, is not required to implement the proposed
regulations, because the issue addressed is not so complex that it cannot easily be reviewed
during the comment period. The Administrative Director, however, prior to the emergency
adoption of the regulations, held several stakeholder meetings to which the public was invited, at
which proposed regulations were discussed, and at which a representative group of interested
parties was present.

In addition, the text of the proposed regulations was made available for two pre-adoption public
comment periods through the Division’s Internet message board (the DWC Forum).

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF
PROPOSED REGULATION / INTERNET ACCESS

An Initial Statement of Reasons and the text of the proposed regulation have been prepared and
are available from the contact person named in this notice. The entire rulemaking file will be
made available for inspection and copying at the address indicated below or a copy will be
provided upon written request.

In addition, this Notice, the Initial Statement of Reasons, and the text of regulations may be
accessed and downloaded from the Department of Industrial Relations’ Internet site at
www.dir.ca.gov under the heading "Rulemaking-proposed regulations.”  Any subsequent
changes in regulation text, and the Final Statement of Reasons will be available at that Internet
site when made.

PRESENTATION OF ORAL AND/OR WRITTEN COMMENTS AND DEADLINE
FOR SUBMISSION OF WRITTEN COMMENTS

Members of the public are invited to present oral and/or written statements, arguments or
evidence at the public hearing. If you provide a written comment, it will not be necessary to
present your comment as oral testimony at the public hearing.

Any person may submit written comments on the proposed regulation, prior to the public hearing
to:

Ms. Kathleen Llemos

Division of Workers’ Compensation - 9th Floor
Post Office Box 420603

San Francisco, CA 94142

Written comments may be submitted by facsimile transmission (FAX), addressed to the contact
person at (415) 703-4720. Written comments may also be sent electronically (via e-mail), using
the following e-mail address: dwcrules@hg.dir.ca.gov

Unless submitted prior to or at the public hearing, all written comments must be received by the
agency contact person, no later than 5:00 p.m. on February 2, 2005. Equal weight will be
accorded to oral and written materials.

COMMENTS TRANSMITTED BY E-MAIL OR FACSIMILE

Due to the inherent risks of non-delivery by facsimile transmission and email transmission, the
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Administrative Director suggests, but does not require, that a copy of any comments transmitted
by facsimile transmission or email transmission also be submitted by regular mail.

Comments sent to other e-mail addresses or other facsimile numbers will not be accepted.
Comments sent by e-mail or facsimile are subject to the deadline set forth above for
written comments.

AVAILABILITY OF RULEMAKING FILE AND LOCATION
WHERE RULEMAKING FILE MAY BE INSPECTED

Any interested person may inspect a copy or direct questions about the proposed regulation, the
Initial Statement of Reasons, and any supplemental information contained in the rulemaking file.

The rulemaking file, including the Initial Statement of Reasons, the complete text of the
proposed regulation and any documents relied upon in this rulemaking may be inspected during
normal business hours (8:00 a.m. to 5:00 p.m., Monday through Friday, excluding public
holidays) at the following location:

Division of Workers’ Compensation
455 Golden Gate Avenue, Ninth Floor
San Francisco, California 94102

AVAILABILITY OF RULEMAKING DOCUMENTS ON THE INTERNET

Documents concerning this proceeding are available on the Division’s website: www.dir.ca.gov.
To access them, click on the *‘Proposed Regulations - Rulemaking’’ link and scroll down the list
of rulemaking proceedings to find the “Medical Provider Network” rulemaking link.

CONTACT PERSON:

Nonsubstantive inquiries concerning this action, such as requests to be added to the mailing list
for rulemaking notices, requests for copies of the text of the proposed regulation, the Initial
Statement of Reasons, and any supplemental information contained in the rulemaking file may
be directed to the contact person. The contact person is:

Ms. Kathleen Llemos

Department of Industrial Relations
Division of Workers’ Compensation
Post Office Box 420603

San Francisco, CA 94142

The telephone number of the contact person is (415) 703-4600.

BACK-UP CONTACT PERSON / CONTACT PERSON FOR
SUBSTANTIVE QUESTIONS

To obtain responses to questions regarding the substance of the proposed regulation, or in the
event the contact person is unavailable, inquiries should be directed to: Destie Lee Overpeck,
Industrial Relations Counsel, at the same address and telephone number as noted above for the
contact person.
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AVAILABILITY OF CHANGES FOLLOWING PUBLIC HEARING

If the Administrative Director makes changes to the proposed regulation as a result of the public
hearing and public comment received, the modified text with changes clearly indicated will be
made available for public comment for at least 15 days prior to the date on which the regulation
is adopted. The modified text will be made available on the Division’s website: www.dir.ca.gov
and may be located by following the direction provided above.

AVAILABILITY OF THE FINAL STATEMENT OF REASONS

Upon its completion, the Final Statement of Reasons will be available and copies may be
requested from the contact person named in this notice or may be accessed on the Division’s
website: www.dir.ca.gov by following the directions provided above.

AUTOMATIC MAILING

A copy of this Notice, including the Informative Digest, will automatically be sent to those
interested persons on the Administrative Director’s mailing list.

If adopted on a permanent basis, the proposed regulation will remain in effect at Title 8,
California Code of Regulations, sections 9767.1 through 9767.14.
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